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DECI SI ON

HESSE, Chairperson: This case is before the Public
Enpl oynent Rel ati ons Board (PERB or Board) on exceptions filed
by the Modesto Gty Schools (hereinafter District) to a
proposed decision of the Chief of the Division of ‘
Representation. In the proposed decision, it was found that a
unit of all substitute teachers in the District is an
appropri ate bar ggi ning unit.

For the reasons discussed below, we reject the proposed
decision and remand the petition for representation to the
Chief of the Division of Representation, for further action
consistent with the follow ng discussion.

PROCEDURAL _HI STORY
The Modesto Teachers Association (Association) filed two

conflicting representational petitions on two consecutive



days. On Novenber 3, 1983, the Association requested
recognition as the exclusive representative for a unit of
substitute teachers who work one day or nore per year in the
District. On the next day, the Association filed a unit

nodi fication petition to add substitute teachers who work two
days or nore per year to the regular certificated unit, which
was represented by the Associ ation.

Initially, the District opposed the unit nodification
petition. On Novenber 30, 1983, the District filed its
Response to Petition for unit Mdification. In it, the
District argued that no conmmunity of interest existed between
these groups, that the efficient operation of the D strict
woul d be inpaired, and that a majority of the substitute
teachers did not support the unit nodification.

On February 6, 1984, the District requested that PERB
conduct an investigation to determ ne the appropriateness of
the proposed nodifications to the existing certificated unit.
On March 9, 1984, the Association wthdrew its unit
nodi fication petition. On April 3, the parties net wwth a
Board agent to discuss an election for the proposed unit pf
substitute teachers. At this neeting, the D strict changed its
position and opposed a separate unit of substitutes. It
believed that a community of interest did exist between
substitute teachers and the regular classroomteachers. Thus,
it argued, substitutes should be included in the established

certificated unit.



A formal hearing was held by Board Agent Joe Basso on
Septenber 26, 1984. After Basso resigned from PERB, the case
was reassigned to Janet Caraway, Chief of the Division of
Representation. Caraway issued a proposed decision on My 8,
1985.

EACTS

The District enployed approximtely 173 substitute teachers
as of April 3, 1984. O the 173 substitute teachers, 63 were
placed on a preferred list. Placenent on the list neant that
they were guaranteed at |east one day's work by Cctober 31,
1984.

In the District, day-to-day substitute teachers generally
perform the sane basic functions of the teachers whom they
replace in the classroom |In addition to teaching, they assign
and correct honmework; prepare, admnister and grade tests;

- enter grades in the grade book; maintain control in the

cl assroom and plan and coordinate the work of an instructiona
ai de when necessary. Also, substitute teachers may be required
to prepare bulletin boards and take bus and yard duty
assignnents if these duties have been assigned to the teacher
for whom they are substituting. Al substitute teachers and
regul ar teachers nust have a B.A degree and hold a valid

California teaching credential.?

Substitute teachers who have 90 units of university work
may obtain an emergency substitute teaching credential which is
valid for 30 days.



In addition to the above basic work of the day-to-day
substitute teachers, long-term substitutes may supervise
students on field trips, conduct parent-teacher conferences,
enter grades on report cards and enter grades on student
cunul ative fol ders.

Al though substitute teachers may share the sane interests
and concerns of all certificated enpl oyees, there are
di fferences befmeen substitute teachers and regular classroom
teachers. Substitute teachers do not accunulate sick |eave or
other types of |eave, nor do they receive health benefits.
Day-to-day substitute teachers are not required to attend
faculty neetings or performextra duty stipend activities;
i.e., coaching after-school sports, chaperoning after-school
dances, etc. They Have no guarantee of enploynent and do not
enter into witten enploynment contracts with the District.
Substitute teachers cannot acquire permanent status in the sane
manner as regular classroomteachers. Wile regular classroom
teachers qualify for nenbership in the California state
Teachers' Retirenent System as soon as they begin teaching in
the District, substitute teachers nust teach 100 or nore days

per year to becone eligible.

DI SCUSSI ON

In the proposed decision, the Board agent reviewed the unit
appropriateness criteria found in the Educational Enploynent

Rel ati ons Act (EERA) section 3545(a);? i.e., conmmunity of

EERA is codified at Governnent Code section 3540 et
4



interest, efficiency of operation, history of representation
and extent of organization. she found that, in the instant
case, the substitute teachers shared a community of interest
anong t hensel ves. Thus, the Board agent concluded that a
separate unit of substitutes is an appropriate unit and granted
the representation petition.

The District's exceptions fall into two nmain areas: (1)
that the proposed decision contains an inaccurate and
i nconplete statenent of facts; and (2) that the proposed

deci sion erroneously interprets and applies the nandate of EERA

seq. unless otherwise indicated, all statutory references
herein are to the Governnent Code.

EERA section 3545 provides, in relevant part:

(a) In each case where the appropriateness
of the unit is an issue, the board shal

deci de the question on the basis of the
comunity of interest between and anong the
enpl oyees and their established practices

i ncl udi ng, anong other things, the extent to
whi ch such enpl oyees belong to the sane

enpl oyee organi zation, and the effect of the
size of the unit on the efficient operation
of the school district.

- (b) I'n all cases:

(1) A negotiating unit that includes

cl assroom teachers shall not be appropriate
unless it at least includes all of the

cl assroom teachers enployed by the public
school enpl oyer, except managenent

enpl oyees, supervisory enpl oyees, and
confidential enployees.

3Because there was no unit nodification petition before
the PERB, the Board agent did not make any findings regarding
what community of interest substitutes and regular teachers may
have.



section 3545(a) and (b)(l), as well as applicable PERB
pr ecedent .

The District states that certain facts were stipulated to
or presented to the hearing officer which were not reflected in
the proposed decision. These pertain to the nunber of
substitutes in the District, and certain duties they perform
The District also finds it relevant that there are three
categories of substitutes, that regular classroomteachers
sonetinmes serve as substitute teachers, and that the regul ar
cl assroom teachers and substitutes eval uate each other.
Additionally, the Association has a history of representing
substitutes and of adding other groups to the unit (e.g.,

psychol ogi sts and prefornal teachers).

The facts that the District argues were left out of the
proposed decision are not essential to the case. Wile they
were part of the evidence presented, and thus part of the
record, they are not pivotal. It is not germane to the issues
presented in this case that there are three categories of
substitute teachers and that other enployees were added to the
certificated unit. W find no prejudicial error in those
om ssions. Further, nothing indicates that these facts were
not considered by the Board agent.

The District also argues that EERA section 3545 establishes
a rebuttable presunption that all classroom teachers should be
placed in a single bargaining unit, unless such a unit is shown

to be inappropriate, and that PERB has recognized this



presunption in Los Gatos Joint Union H gh School District

(1983) PERB Decision No. 355 and Peralta Comunity Col | ege

District (1978) PERB Decision No. 77. Under this presunption,
the burden of proving the appropriateness of a separate unit of
substitute teachers rests squarely on those who oppose a
conprehensi ve teachers' unit; i.e., the Association. Instead,
the proposed decision shifts the burden to the District and
requires it to prove the inappropriateness of a separate unit

of substitute teachers. The D strict asserts that although the
Peralta decision was not to have retrospective application, it
was to apply to all subsequent representation cases. Since the
representation petition in the instant case was filed four
years after Peralta was decided, it is prospective and the

Peralta presunption nust be applied to this case.

The District also argues that there is nothing in the
record in the instant case, save the existence of a contract
between the District and the Association, which would indicate
that inclusion of substitutes in the certificated bargaining
unit woul d cause disruption and/or instability. Indeed, the
Associ ation offered no evidence, nor was any finding nmade in
the proposed decision, that inclusion of substitutes mﬁthin'the
regular certificated unit would cause disruption or instability
in the existing unit. The D strict asserts that there is no
evi dence showing a lack of community of interest, but that,

i nstead, the evidence of community of interest between the

groups "is overwhel mng."



The primary issue before us is what effect the Peralta
presunption has on the instant case. In Peralta, the Board
found that EERA section 3545 establishes a rebuttable
presunption that all classroomteachers should be placed in a
single unit, absent a showing of a lack of comunity of
i nterest between the groups.

But because its decision would be disruptive to existing
units if it had retroactive effect, the Peralta Board held that
its decision would be applied prospectively only. Relying on
~that rationale, the Board agent found it inappropriate to apply
the Peralta presunption to the instant case.

Prospective Application of Peralta

In Palo Alto Unified School District/Jefferson union Hi gh

School District (1979) PERB Decision No. 84, the Board

determned that it would not apply the test fornmulated in
Peralta where retroactive application of the test would cause
disruption and instability in the existing certificated unit.
Not only was there a pre-existing unit which excluded
substitute teachers, that case was already on the Board's

docket. Indeed, Palo Alto/Jefferson, supra, was issued just

two nonths after Peralta. There, the Board reasonably believed
that application of Peralta to a case already in the "pipeline"
woul d disrupt the existing relationships.

The instant case arose long after Peralta was ‘i ssued and
affects a group of classroom teachers — substitutes. \Wile

the representation petition, on its face, applies only to



substitute enpl oyees, it necessarily affects the existing
certificated unit. Al though substitutes were not originally
included in the certificated bargaining unit, they now seek
representation. Their placenent now becones relevant and the
Peral ta presunption does apply.

Effect of the Peralta Presunption

Early PERB‘cases either ignored the status of substitute
enpl oyees,‘f or found they lacked a comunity of interest with
regul ar classroom teachers.lg Even after Peralta, substitute
enpl oyees were excluded from certificated bargaining
units.®

In 1981, the Board's treatment of substitute teachers

changed. In D xie Elenentary School D strict (1981) PERB

-Decision No. 171, the Board found that a certificated unit

“Tamal pai s Union H gh School District (1976) EERB
Deci ston No. 1; Lonpoc Unified School District (1977) EERB
Deci sion No. 13; Shasta-Tehama-Trinity Joint Comunity coll ege
District (1977) EERB Decision NO.  3I; Carlsbad Unified School
D strict (1977) EERB Decision No. 41; "Nbnterey Peninsul a
Community Col |l ege District (1978) PERB™Decision No. 76. (Prior
to January 1, 1978, PERB was known as the Educati onal
Enpl oynment Rel ations Board or EERB.)

°Bel mont El enentary School District (1976) EERB Deci sion
No. 7, Petalunma Elenentary and H gh School D strict (1977) EERB
Decision No. 9; OaklTand Unified School District (1977) EERB
Deci sion No. 15;7"LCOS RO Conmmunity CollTege District (1977) EERB
Deci sion No. 18.

®Palo Alto Unified School District/Jefferson Union H gh
School  District (19/9) PERB Decision No. 84; Paso Robles Uni on
School District, et al (1979) PERB Decision No. 85; Berkeley
UniTied School District (1979) PERB Decision No. 101; Jefferson
School District (1980) PERB Decision No. 133; El Monte union
H gh School District (1980) PERB Decision No. 142.




whi ch included substitute enployees was appropriate. In that
case, the Board found that it was not relevant that individua
substitutes may not have expectancy of continued enpl oynent

because substitutes, as a class, do expect future enploynent.

That decision was affirmed by the Board in D xie Elenentary

School District (1983) PERB Decision No. 298, where an unfair
practice charge had been filed because the district refused to
bargain with the certificated unit after substitutes and
tenmporary enpl oyees had been placed in that unit pursuant to
PERB Decision No. 171. The Board found that the district
failed to offer either new facts or argunments of |aw supporting
its contention that substitutes were not properly placed in the
unit of full-time classroom teachers.

In Cakl and Unified School District (1983) PERB Deci sion

No. 320, the Board affirnmed the hearing officer's decision
granting a petition to add all regular certificated substitute
enpl oyees to the certificated unit. The hearing officer found
sufficient community of interest between these two groups of
enpl oyees.

The Board has previously discussed whether a comunity of
interest exists between substitutes and regular classroom
teachers, and what effect a conbined unit, or separate units,
woul d have on the efficient operation of the District. Factors
t hat have been considered include: qualifications, training
and skills, job functions, nmethod of determ ning wages or pay

schedul e, hours of work, fringe benefits, supervision,
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frequency of contact with other enployees, integration wth
work functions of other enployees, interchange with other

enpl oyees, and acquisition of seniority;7 whet her enpl oyees
enjoy the same re-enploynent rights, required to attend sane
faculty nmeetings, prepare assignnments and | esson pl ans, and
perform other simlar duties;® and whether they shared common
pur poses and goal s. ?-

These criteria were reviewed in later cases as well. In
applying these criteria to differing factual situations, the
Board has reached various and often conflicting decisions.
Each case nust be considered on its own facts.

In the instant case, the issue before the hearing officer
was whether a separate bargaining unit of substitute enpl oyees
IS appropriate. Because this issue was so |limted, evidence
was not presented regarding whether a community of interest
exi sted between regular classroom teachers and substitute
teachers. The only community of interest evidence presented
and argued at the hearing was whether substitute enpl oyees
shared a community of interest anmong thensel ves.

The District argues, however, that there is sufficient

evi dence to show that inclusion of substitute teachers into the

7Los Angel es Unified School District (1976) EERB Decision
No. 5.

®Bel nont El enentary School District (1976) EERB Deci sion
No. 7.

°Grossnont  union H gh School District (1977) EERB
Deci sion No. 11.
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existing certificated unit would be |less disruptive than a
separate unit of substitute teachers. It bases this argunent
mainly on the role the Association has played in representing
substitutes in adjusting grievances and in clains before the
California Unenpl oynent I|nsurance Appeal s Board.

The District then asserts that the evidence shows that
pl aci ng substitutes in a separate unit would inpair the
effective operation of the District. It states that there are
a nunber of areas which could pose potential conflict between
substitutes and regular teachers should they be in separate
bargai ning units. Because of this, there is a great potenti al
for "whipsawing" the District. It argues that these "potentia
areas of conflict can best be resolved in a conbined unit."

The Board agent incorrectly deternmined that the Peralta
presunption did not apply to the instant case. Because of this
error, the proposed decision fails to recognize that, in order
to make a determ nation that a separate unit of substitutes is
an appropriate unit, there nust be a show ng and a finding of
lack of conmmunity of interest between substitutes and regul ar
teachers sufficient to overcone the presunption against a
separate unit of substitutes. The proposed decision highlights
certain factors which distinguish substitutes from regul ar
cl assroom teachers, but fails to discuss whether these factors
affect their community of interest. instead, the proposed
deci sion holds that evidence of a community of interest between

t hese groups has no relevance to a representation petition.
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For the reasons stated above, we disagree. Nevertheless,
there is inadequate evidence on the record to determ ne whether
a community of interest does or does not exist between these

groups. Therefore, we remand this case to the Chief of the

D vision of Representation to reopen the record and allow the
parties to present evidence on the EERA section 3545(a)
criteria; i.e., whether a conmmunity of interest exists between

t hese groups, how the prior negotiating history in the District
shoul d bear on the issue, and the effect on the efficiency of
operation if these enployees are included with the regular unit.

CRDER

Based on the foregoing findings of fact, conclusions of
law, and the entire record in this matter, it is hereby ORDERED
t hat :

The petition for representation by the Mdesto Teachers
Associ ati on be REMANDED to the Chief of the Division of
Representation for further proceedings consistent with this

Deci si on.

Menbers Morgenstern and Burt joined in this Decision.
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